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Legal Contemplations on Article (736) of the Omani Civil
Transactions Law (A Comparative Study)

Prof. Mohamed Ibrahim Bendari Elsayed*!
Dr. Rahima Hamed Salim Al- Kharusi*?

Abstract:

The research analyzed Article (736) of the Omani Civil
Transactions Law to define “Suretyship” and explain its distinctive
characteristics. The research explained how Omani Law fell into
clear contradiction in this article with other articles regulating the
effects of the Suretyship, because it quoted Article (736) regarding
the definition of Surety from Islamic jurisprudence, while it quoted
the texts regulating the effects of the Surety from Western
jurisprudence.

Therefore, we find that Omani law defines Suretyship in Article
(736) as an act of unilateral will and not a contract. It also considers
it, according to its nature, as a voluntary act, which means it
invalidates the surety taking a consideration against his suretyship.
The apparent meaning of the definition suggests - but is not true -
that the surety is on the same level as the debtor, that both of them
are in solidarity; and this is influenced by Islamic jurisprudence in
the wording and content of this article. But if we look at the texts
regulating the effects of the Surety, we find it in another context, as
it considers the Surety to be non-solidarity in origin, and it allows
plea of discussion and plea of division, as it is influenced by
Western jurisprudence in its wording and content.

Keywords: Definition of guarantee — Characteristics of guarantee
— Prohibition of Consideration in Guarantee — Solidarity — Surety —
Surety Specifications — Fee Prohibition in Surety.

*1- Professor of Civil Law, College of Law, Sultan Qaboos University.
*2- Assistant Professor of Civil Law, College of Law, Sultan Qaboos University.
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