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Indiscriminate Weapons between Military Necessity
and the Requirements of International Humanitarian Law

Dr. Abdullah Elhabeeb Ammar Almahjoub*

Abstract:

This research entitled "indiscriminate weapons between military
necessity and the requirements of international humanitarian law"
is primarily intended to discuss and test the extent to which these
weapons meet the standards and basic principles of international
humanitarian law applicable at the time of international or non-
international armed conflict by defining the criterion on which
specific weapons can be considered as indiscriminate and may have
been contrary to the requirements of international humanitarian
law, which in its description and adaptation of weapons in terms of
legality and legitimacy depend on a set of criteria and principles
that constitute the cornerstone upon which it is based. When
discussing the subject of this research, two contradicted theories
will be under consideration. One of them justifies the use of
indiscriminate weapons at the time of armed conflict for military
reasons (military theory) and the other prohibit and deny their use
for humanitarian and legal justifications. To what extent and on
what basis can certain weapons be classified as non-discriminatory?
Does that description conflict with the rules of international
humanitarian law? When and why? What is the result of such

analysis?

Keywords: Armed Conflict - Indiscriminate Weapons -
International Humanitarian Law - Military Necessity - Principle of
Humanity.

* Assistant Professor of International Law at the Law College, Sultan Qaboos

University.
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® 1868 Petersburg Declaration (Geneva Academy’s Weapons Laws
Encyclopaedia) at www.weaponslaw.org, P.2. (Visited on 28-08-2019).
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(3) “A weapon is indiscriminate in nature will be unlawful per se if it is

incapable of being targeted at a military objective only, even if collateral harm
occurs” ICJ, Reports of Judgments, Advisory Opinions and Orders, Legality of
the Use by State of Nuclear Weapons in Armed Conflict (Nuclear Weapons
Case), Advisory Opinion of 8 July 1996, Dissenting Opinion of Judge Higgins,
P.588.
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() The original text in English “In view of the unique characteristics of nuclear

weapons, to which the Court has referred above, the use of such weapons in
fact seems scarcely reconcilable with respect for such requirements”. /bid,
P.262,Para.95.
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() The Court said “Nor can the Court make a determination on the validity of
the view that the recourse to nuclear weapons would be illegal in any
circumstance owing to their inherent and total incompatibility with the law
applicable in armed conflict. Certainly, as the Court has already indicated, the
principles and rules of law applicable in armed conflict - at the heart of which
is the overriding consideration of humanity - make the conduct of armed
hostilities subject to a number of strict requirements. Thus, methods and means
of warfare, which would preclude any distinction between civilian and military
targets, or which would result in unnecessary suffering to combatants, are
prohibited. In view of the unique characteristics of nuclear weapons, to which
the Court has referred above, the use of such weapons in fact seems scarcely
reconcilable with respect for such requirements. Nevertheless, the Court
considers that it does not have sufficient elements to enable it to conclude with
certainty that the use of nuclear weapons would necessarily be at variance with
the principles and rules of law applicable in armed conflict in any
circumstance” ICJ, Ibid, Para.95, P.262.
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©) The original text reads: “The nuclear weapon is, in many ways the negation
of humanitarian considerations underlying the law applicable in armed conflict
and of the principle of neutrality, the nuclear weapon cannot distinguish
between civilian and military targets. It causes immeasurable suffering” ICJ,
Nuclear Weapons Case, Ibid, Separate Opinion of judge Flieschhauer,
P.306.Para.2.

(10 The text of the resolution said “Considering that the chemical and biological
methods of warfare have always been viewed with horror and been justly
condemned by international community. Considering that the methods of
warfare are inherently responsible because their effects are often uncontrollable
and unpredictable and may be injurious without distinction to combatants and=
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=non-combatants and because any use of such methods would entail a serious
risk of escalation”, UNGA Resolution 2603 (XXIV) of 1969 on the question
of Chemical and Bacteriological Weapons adopted in its 24™ session on 16-12-
1969.
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ICJ, Nuclear Weapons Case (Separate Opinion of Judge Flieschhauer, Op Cit,

P.306, Paragraph 2.

(I2) ICRC, Convention on Prohibitions or Restrictions on the Use of Certain

Conventional Weapons to be Excessively Injurious or to have Indiscriminate

Effects. Available at www.icrc.org (June 2005), (Visiting date 21-8-2019).

(13) Weapons Law Encyclopedia, Indiscriminate weapon (Geneva Academy of

IHL and HR, Geneva 2019) P.1 at www.weaponslaw.org. (Visiting date 21-

08-2019).
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