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War Crimes and the Principle
of International Criminal Legitimacy

Dr. Abdelnaser Aljahani*
Abstract:
Although the Nuremberg and Tokyo tribunals, which were established after
the Second World War, used the concept of war crimes in their status, the
birth of modern international humanitarian law, particularly the Geneva
Conventions of 1949, was the most important in highlighting of the
violations that constitute war crimes. And than the legitimacy of these
crimes has been devoted. This was clearly confirmed by the refering to war
crimes in the statutes of the International Criminal Tribunal for the former
Yugoslavia (1993) and the International Criminal Tribunal for Rwanda
(1994). After that the Statute of the International Criminal Court came to
elaborate more on these crimes by establishing an integrated legal system.

This research will examine how war crimes acquire international criminal
legitimacy, which means that an individual is only responsible for a
conduct that at the time of its occurrence constitutes as a war crime in
accordance with International Criminal Law. War crimes can be defined as
acts that constitute violations of some rules of International Humanitarian
Law that would raise individual criminal responsibility under International
Criminal Law. However, finding a legal basis for this identification or
determination that reflects international criminal legitimacy requires
examination the occasions in which the concept of war crimes was applied
starting from the Nuremberg and Tokyo tribunals that were established
after the Second World War, then the ad hoc international criminal
tribunals, and ending with the Statute of the International Criminal Court.

For further clarification and confirmation of the international criminal
legitimacy of war crimes, this research will highlight the elements of these
crimes, which have been set by Article 8 of the Rome Statute and the Annex
on the Elements of Crimes, as well as the practices and case law concerning
tribunals of the former Yugoslavia and Rwanda.

Keywords: War Crimes - Armed Conflict - Elements of Crimes - the
International Criminal Court.
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(D Robert Cryer & others, An Introduction to International Criminal Law
and Procedure, (Second edition, Cambridge University Press, 2010) p.111.
@ Ibid.

®) Ibid, p.115.

@ Gerhard Werle, Principles of International Criminal Law (T.M.C
ASSER, The Hague, 2009) 9.
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https://ghum.kuleuven.be/ggs/events/2013/springlectures2013/documents
-1/lecture-5-nuremberg-charter.pdf> accessed 20 September 2018.
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(™ Cryer & others (nl) 113 — 118; Misa Zgonec-Rozej, International
criminal law — Manual (International Bar Association’s Human Rights
Institute, 2010) 53.

® Cryer & others (n1) 114 — 119.

© Ibid.
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University Press, 2002) 19.
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Introduction, (International Committee of the Red Cross, 2016)35.
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UN DOC, Updated Statute Of The International Criminal Tribunal For

The Former Yugoslavia <

http://www.icty.org/x/file/Legal%20Library/Statute/statute sept09 en.pdf
> accessed 2 October 2018.
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Prosecutor v. Tadi¢ (Case No. IT-94-1-T).
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40 Prosecutor v. Tadi¢ (n37).
@) Prosecutor v. Tadi¢, ICTY (Appeals Chamber), decision of 2 October,
para 94.
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42) Elies van Sliedregt, “System criminality at the ICTY”, in André

Nollkaemper(ed), System Criminality in International Law (Cambridge
University Press, 2009) p.183; Misa Zgonec-Rozej (n7) 106.
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< https://www.icrc.org/ara/war-and-law/treaties-customary-law/geneva-

conventions/overview-geneva-conventions.htm> accessed 5 October
2018.
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