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The Protection of the Judicial System in the Occupied
Territory in the Light of the Rules of International
Humanitarian Law

Dr. Issa Hamid Zuwaid Al-Anzi*

Dr. Nada Yousef Mohamed Al-Duaij**
Abstract:
The occupation Army — as a temporary status — should maintain the status
facto in the occupied territories, fulfill the needs of the civilians and provide
them with all services. The right to recur to the natural judge (justice) is a
primordial need. Accordingly, article 43 and 63 of the Fourth Geneva
Convention Relating to the protection of civilians provide the protection and
the continuance of the judicial system in the occupied territory, prevent the
occupied army from targeting the legislation in effect, by amend or abolish
them, unless they cause a serious threat to safety of the occupation, its armed
forces or prevent them from complying with the obligations provided in the
convention.
The protection of the judicial system is not limited to the current legislations,
but also include all individuals who run the show, such as judges and their
assistants. They and their families should not be subject to any mistreatment,
humiliation, minimize their advantages, or worsen their work circumstances.
The protection of the judicial system includes the continuance of the judicial
guarantees to the individuals. The authority of the occupied armed forces, to
replace the running civil courts with military courts from its own armed
forces personnel, does not prevent its responsibility to assure the continuance
of the judicial guarantees. As provided in articles 39 and 54 of the fourth
Geneva Convention, the protection of the judges and their assistants find its
roots in the fact that they are considered as employee of the occupied
territory, side to side with their position as judicial team. In order to enforce
such protection, the IHL provides the right to member state to submit a
complain to the ICRC, or, in case of partial occupation, form a committee of
investigation by the approval of both parties. The ICC may examine only
sever violations of the IHL, which may result from the ignorance of the
protection of the judicial system such as killing, rape and torture. The
occupied armed forces have the authority to prosecute its individuals who are
involved in crimes against the judicial system and individuals of the occupied
territory, which the practice proved its inefficiency. Finally, the occupied
territory, after its liberation, may prosecute individuals who are involved in
such crimes.
Keywords: Occupation - Judicial System - Humanitarian Law - Judges -
Courts.

* Associate Professor of International Law, College of Law, Kuwait University,
Member of the International Committee of the Red Cross Customary International
Humanitarian Law.

** Associate Professor of International Law, College of Law, Kuwait University.
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® Dana Wolf, Transitional Post-Occupation Obligations under the Law of
Belligerent Occupation, 2018 Minnesota Journal of International Law,

Winter, 2018, Minnesota Journal of International Law, 27 Minn. J. Int'l1 L. 5,
at 13.
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©) Eyal Benvenisti, The International Law of Occupation 4 (1993).

© Final Protocol and Project of an International Declaration Concerning the
Laws and Customs of War, Aug. 27, 1874, reprinted in The Laws of Armed
Conflict: A Collection of Conventions, Resolutions and other Documents 26-

34 (Dietrich Schindler & Jiri Toman eds., 3d ed. 1988).
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® Orna Ben-Naftali et Al, Illegal Occupation: Framing the Occupied
Palestinian Territory, 23 Berkeley J. Int'l L. 551 (2005).
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13 The foreword to the US Army 1956 Field Manual expressly recognizes
that, in case of dispute, the French text of the 1907 Hague Regulations is
authoritative and prevails over the English version. The official French
version reads: "[l]’autorité du pouvoir légal ayant passée de fait entre les
mains de I’occupant, celui-ci prendra toutes les mesures qui dépendent de lui
en vue de rétablir et d’assurer, autant qu’il est possible, I’ordre et la vie
publics en respectant, sauf empéchement absolu, les lois en vigueur dans le

pays".

#2022 9.3 93 — ydic (g3lmIl st A golatlg drgaal! Oluwlyud! dloe




ey ABEY) o3a Guli 8 Ao Jia gl cleidl dag Lo led IS 1) clglland
dualsi (Jel sai o dlaall Gubii Glaa 8ygpaly Y lieY) sleba
oda b lggle (yageaiall U] piany Blaty Lo Lelee Alinall ol Y) oSlas
Ol Al oY) S g liad) PhaV) Al Gy 4 o cclayyl
Y Oaeliy ABEY) o2 ey WLl cligl e leaSal a3V ol
B ) i Sbiaay A ey ( PliaY) Ags el Glaay U Laliinall
Sawadind Al cDlalsall dsha g cilinal) SIS, Play)

e dgaal) cilagyiall ) gyl aoe e Ll uatl) S ) Laadlad)
Al AlSa) e canly ) (£7) salad) el s paes 8 el s
AL Lol 2w e ddaludl ol Sl ¢oplgd e ol La Ggadad DliaY!
Ll Y (£7) salall L i ol Al clagpiall W Al Wl oY) Gl Pl
Al W e gla¥ls e Guiad (g5 Jgad ) (sgeaill B)5 yall Allan i 2y
— el gl e gy Ll JuaVla (V£) alall il Ty Aall gl )
o Pla¥) dlls of o el Jhainll ang @y of J) - quis Y Las
Anhll Maa™ A Gulai b dde i

Juadl 253y Dla¥) Jd Sl el aUailly oSl clslas 4als S
Sladll el Gkt e gl sl ozl e dea e dund
s Aglae e lalaialy (Sald LY PiaY) elify olld ey« pguis]
A€alll Ul Gl dfae cile (DY) Ji sl glall gl
L Nglds

U9 LARRY ZUCKERMAN, THE RAPE OF BELGIUM: THE UNTOLD
STORY OF WORLD WAR I 13 (2001) (citing GREAT BRITAIN,
COLLECTED DIPLOMATIC DOCUMENTS RELATING TO THE
OUTBREAK OF THE EUROPEAN WAR: THE BELGIAN GREY BOOK,
197-8 (1915).
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U5 Para. 11.19 of the 2004 UK Manual of the Law of Armed Conflict, JSP
383 (which replaced the 1958 Military Manual) speaks of a ‘responsibility’
for administering the occupied territory, while para. 11.25 regulates an
‘obligation’ to respect the laws in force in the occupied territory.

19 The courts were run by German judges and staff and even the court
language became German. ZUCKERMAN, supra note, at 198

Ciae e daa Jlel i aSB aela g pedinall ol eyl saay Ty )
19 AaSaall ulal) alaill dealie 8 oSliad) o S5 Losay (J@ally 2l ddjl)

lall lagan aniiy Lea clinas 23may Cppna 4l iy opine
Ali Adnan Alfeel, supra note, at 13.
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(%) Ali Adnan Alfeel, Islamic World and International Law: The Iraqi Special
Tribunal under International Humanitarian Law, Journal of East Asia &
International Law, 2 JEAIL 11 (Spring, 2009), at 13.
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20) Facing History and Ourselves, Holocaust and Human Behavior,
[https://www facinghistory.org/holocaust-and-human-behavior/chapter-
10/tokyo-trials], last visited April 14, 2019.
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Z)ADDAMEER PRISONER SUPPORT & HUMAN RIGHTS ASS'N,
PRESUMED GUILTY: FAILURES OF THE ISRAELI MILITARY
COURT SYSTEM: AN INTERNATIONAL LAW PERSPECTIVE (2009).
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- The 2004 UK Manual of the Law of Armed Conflict.

- The US Army 1956 Field Manual.
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-The Statute of the ICTY, SC Resolution as updated of July 7,
20009, article 2 (f).
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- Final Protocol and Project of an International Declaration
Concerning the Laws and Customs of War, Aug. 27, 1874,
reprinted in The Laws of Armed Conflict: A Collection of

Conventions, Resolutions and other Documents 26-34 (Dietrich
Schindler & Jiri Toman eds., 3d ed. 1988).
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- Facing History and Ourselves, Holocaust and Human Behavior,

[https://www .facinghistory.org/holocaust-and-human-
behavior/chapter-10/tokyo-trials], last visited April 14,2019.
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