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Islamic Law as a Source of International Law
"Case Study of the International Court of Justice"

Amer Majed Ehsan AL-Ajami *
Abstract:
Islamic law is characterized by its validity for every time and
place, and Islamic law is one of the major legal laws recognized
on the international level, and there is nothing to prevent applying
it when it is necessary to do so. Whether in the context of
implementing treaties or customs, through recognized legal
principles by civilized nations and court rulings, to the writings of
jurists and rules of justice and fairness, the forms of applying
Islamic law through international law sources vary greatly,
whether directly or indirectly. Perhaps looking at the course of the
International Court of Justice as one of the most important
international courts at all, its role in codifying and applying
international law, its relationship to Islamic law from the
perspective of its few rulings that have been exposed to Islamic
law, and the opinions of its judges attached to the rulings issued
by it, gives an idea of this court’s view of Islamic law, and the
extent of Its importance and how it is combined with the main and
reserve sources of international law. An important aspect of the
relationship of Islamic law with the sources of international law
emerges, which takes a turn that shows how these sources applied
Islamic law. and how the court judges who are the elite in legal
jurisprudence and the integrity have support Islamic law, and the
extent of its contribution in this aspect through their opinions
attached to the provisions and their discussions, to be the outcome
of their effort's ideas give the guide in raising the banner of
Islamic law in international forums.
keywords: Islamic Law - International Court of Justice - Sources
of International Law - Subsidiary Sources of International Law.

*Master of Qualification and Specialization in the Management of
International Relations and Diplomacy, Department of International Law,
Faculty of Law, Damascus University.
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® Clark B. Lombardi, Islamic Law in the Jurisprudence of the International
Court of Justice: An Analysis, Chicago Journal of International Law, vol. §,
no. 1, article 7, 2007, p.91.
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Anna Jenefsky, Permissibility of Egypt's Reservations to the Convention on

the Elimination of All Forms of Discrimination Against Women, Maryland
journal of international law, vol. 15, issue 2, article 4, 1991, p.207.
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© This provision was no novelty. Islamic law had already provided that "in
conventions, one must consider the intention of the parties and not the literal
meaning of the words and phrases employed" (in Arabic: " 'Al ibratou fil
'ouqoud lil makasidi wal ma'ani, la lil alfazi wal mabani")

(19 prof. Salah Al Deen Al Tarazi, separated opinion in the continental shelf
of Aegean Sea case between Greek and Turkey, 1978, p 57.
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(D prof. Ahmed Sadek El-Kosheri, Dissenting Opinion in Questions of
Interpretation and Application of the 1971 Montreal Convention Arising
from the Aerial Incident at Lockerbie case, 1992, p 112.
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9Byt the principle of the inviolability of the persons of diplomatic agents
and the premises of diplomatic missions is one of the very foundations of this
long-established régime, to the evolution of which the traditions of Islam
made a substantial contribution.

Case concerning United States diplomatic and consular staff in Tehran,
United States of America v. Iran, Judgment of 24 MAY 1980, Report of
judgments, advisory opinions and orders, International Court of Justice, p 41.
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Mohamad Basheer. A. Ismail, Islamic law and transnational diplomatic law a
quest for complementarity in divergent legal theories, Palgrave Macmillan, p.
122.
(9" In Arabia, the person of the ambassador had always been regarded as
sacred. Muhiimmad consecrated this inviolability. Never were ambassadors
to Muhammad or to his successors molested. One day, the envoy of a foreign
nation, at an audience granted to him by the Prophet, was so bold as to use
insulting language. Muhammad said to him: 'If you were not an envoy would
have you put to death." The author of the 'Siyer' which relates the incident
draws from it the conclusion that there is an obligation to respect the person
of ambassadors."
Ahmed Rechid adds further on:
"The Prophet always treated the envoys of foreign nations with consideration
and great affability. He used to shower gifts upon them and recommended his
companions to follow his example, saying: 'Do the same as 1.""
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(9 “The Arab States, which played an important part in international
relations in the Middle Ages (from the 7th century) had well-developed
conceptions regarding the Law of Nations, closely linked with religious
precepts. The Arabs recognized the inviolability of Ambassadors and the
need for the fulfilment of treaty obligations. They resorted to arbitration to
settle international disputes and considered the observance of definite rules of
law necessary in time of war (‘the blood of women, children and old men
shall not besmirch your victory')."

Prof. Salah Al Deen Al Tarazi, Dissenting Opinion in Diplomatic and
Consular staff case between USA and Islamic republic of Iran, 1980, p. 60.
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@9 prof. Christopher Gregory WEERAMAN, the separated opinion in
Advisory Opinion on the Legality of the Threat or Use of Nuclear Weapons,
1996, p 221-222.
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principles of law recognized by civilized nations": the approach of the
international court, CJCCL, 2017, p. p: 270-276.
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@6 Clark B. Lombardi, Op. cit, p. p: 92-93.
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between federal republic of Germany and the kingdom of Denmark and
Netherlands, 1969, p. p: 133-137.
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@D Case Concerning Maritime Delimitation and Territorial Questions
Between Qatar and Bahrain, 16 March 2001, p. 44.
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@9 Prof. Fouad Ammoun, Op. cit, p. p: 131-134. And Clark B. Lombardi,
01?. cit, p. p: 96-97.

@D " Incorporated into the great legal systems of the modern world referred to
in Article 9 of the Statute of the Court, the principle of equity manifests itself
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in the law of Western Europe and of Latin America, the direct heirs of the
Romano-Mediterranean jus gentium; in the common law, tempered and
supplemented by equity described as accessory 1; in Muslim law which is
placed on the basis of equity (and more particularly on its equivalent,
equality 1) by the Koran and the teaching of the four great jurisconsults of
Islam condensed in the Shari'a , which comprises, among the sources of law,
the istihsan, which authorizes equity-judgments; Chinese law...".

o) AN) & il say ¢ saaly V) L) aill 83 050 LY MBS Sy i) 4 Jaadiss ()
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b 2
(49)According to the terms of the American Proclamation, "in cases where the
continental shelf extends to the shores of another State, or is shared with an
adjacent State, the boundary shall be determined by the United States and the
State concerned in accordance with equitable principles j". Saudi Arabia, for
its part, provided that the boundaries of the areas of the subsoil and seabed
over which it proclaimed its sovereignty would be determined in accordance
with equitable principles b. The Arab States of Bahrain, Qatar, Abu Dhabi,
Kuwait, Dubai, Sharjah, Ras al Khaimah, Umm al Qaiwain, and Ajman refer
for the delimitation of their areas in the Arabian-Persian Gulf, to the principle
of equity and of justice? Finally, for the Iranian Empire, "if differences of
opinion arise over the limits of the Iranian continental shelf, these differences
shall be solved in conformity with the rules of equity...
©9 Prof. Fouad Ammoun, Op. cit, p.140.
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42 The list of sources cited by ... and the Qur'anic injunction: "If thou judge
judge in equity between them for God loveth those who judge in equity" 1
which has been the subject of extensive commentary over the centuries by the
jurists of Islam.
Prof. Christopher Gregory Weeramantry, the separated opinion in Maritime

delimitation case between Denmark and Norway, 1993, p. p: 273-276.
©3) Tbid, p 276.
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9 "The second illustration comes from Islamic law which enshrines another

deeply relevant equitable idea - the idea that earth resources such as land
cannot be the subject of outright ownership as is the case with movables, but
are the subject of trusteeship for the benefit of all future generations. Such a
juristic concept dictates the principle that such resources must be treated with
the care due to the property of others and that the present must preserve intact
for the future the inheritance it has received from the past. In such equitable
principles may lie a key to many of the environmental concerns which affect
the land, the sea and the air space of the planet". I bid, p. p: 276- 278.

(%) Western Sahara Advisory Opinion, 16 October, 1975, p. p: 42-44.

And Prof. Fouad Ammoun, separate opinion in the Western Sahara Advisory
Opinion, 1975, p. p: 86-91.

And prof. F. De Castro, separate opinion in the Western Sahara Advisory
Opinion, 1975, p. p: 122-161.

©® Territorial Dispute (Libyan Arab Jamahirya v Chad), 1994.
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©7 Prof. Mohamed Bennouna, opinion in the case of Pedra Branca /Pulau
Batu Puteh between Malaysia and Singapore, 2008, p 121.
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Against Women, Maryland journal of international law, vol. 15,
issue 2, article 4, 1991.

e Clark B. Lombardi, Islamic Law in the Jurisprudence of the
International Court of Justice: An Analysis, Chicago Journal of
International Law, vol. 8, no. 1, article 7, 2007.

e David A. Westbrook, Islamic international law and public
international law: separate expression of world order, university at
Buffalo school of law, summer 1993.

e Marko Milanovic, Domestic court decision as sources of
international law and their effects on the international plane.

e Mohamad Basheer. A. Ismail, Islamic law and transnational
diplomatic law a quest for complementarity in divergent legal
theories, Palgrave Macmillan,

e Rumiana Yotova, Challenges in the identification of the "general
principles of law recognized by civilized nations": the approach of
the international court, CJCCL, 2017.

1daig S adlgall @
e Prabook website, on the link:
https://prabook.com/web/mobile/#profile/756732.

G9! OPIEL HaS adu ¥l (5Ll
(Ad gl Juall deSowe Al dulya)

ol Glus| duale jole




st gal) &iligl o

e (Case Concerning Maritime Delimitation and Territorial Questions
Between Qatar and Bahrain, 16 March 2001

e (Case concerning United States diplomatic and consular staff in
Tehran, United States of America v. Iran, Judgment of 24 MAY
1980, Report of judgments, advisory opinions and orders,
International Court of Justice,

e Prof. Ahmed Sadek El-Kosheri, Dissenting Opinion in Questions of
Interpretation and Application of the 1971 Montreal Convention
Arising from the Aerial Incident at Lockerbie case, 1992.

e Prof. Awn S. Al-Khasawneh, the separated opinion in the case
Concerning the Aerial Incident of 10 August 1999 (Pakistan v
India), 2000.

e Prof. Christopher Gregory Weeramantry, the separated opinion in
Maritime delimitation case between Denmark and Norway, 1993.

e Prof. Christopher Gregory Weeramantry, the separated opinion in
Advisory Opinion on the Legality of the Threat or Use of Nuclear
Weapons, 1996.

e prof. F. De Castro, separate opinion in the Western Sahara Advisory
Opinion, 1975.

e Prof. Fouad Ammoun, separate opinion in the continental shelf case
between federal republic of Germany and the kingdom of Denmark
and Netherlands, 1969.

e Prof. Fouad Ammoun, separate opinion in the Western Sahara
Advisory Opinion, 1975,

e Prof. Mohamed Bennouna, opinion in the case of Pedra Branca/
Pulau Batu Puteh between Malaysia and Singapore, 2008.

e Prof. Salah Al Deen Al Tarazi, Dissenting Opinion in Diplomatic
and Consular staff case between USA and Islamic republic of Iran,
1980.

e Prof. Salah Al Deen Al Tarazi, separated opinion in the continental
shelf of Aegean Sea case between Greek and Turkey, 1978.

e Western Sahara Advisory Opinion, 16 OCTOBER 1975.

#2024 909y - e auwlill suall A galally dgaall lulyudl doe




