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International Liability for Judicial Awards before
International Arbitration in Foreign Investment:
An Analysis of the Jurisprudence of ICSID

Prof. Mounir Ben Ahmed Ben Mohamed Al-Snoussi*1

Dr. Mohamed Hassan Jammaa Temsah*2

Abstract:

The International Center for the Settlement of Disputes on
Investment between States and Foreign Investors (ICSID) becomes
one of the most important institutions specialized in resolving cases
involving States liability according to International Law for
violations of rules and norms of investment protection provided for
by Bilateral, Multilateral Agreements and also by Customary
International Law. The Center rendered several awards and
decisions based on International Law Commission’s Resolution on
[llegal International Acts (2001), which acquired a great
importance by the interpretations made by ICSID tribunals
concerning elements of State’s Liability in International Investment
Law. The ICSID tribunals established solutions related to the
principles and standards of investment protection applied to State’s
executive and legislative powers such as Fair and Equitable
Treatment, National Treatment and Unlawful expropriations, the
Center is also developing an important jurisprudence on the liability
of States for acts and decisions rendered by national tribunals and
courts violating International Investment Law rules and principles.
The ICSID tribunals are progressively shaping by their awards, a
special regime applied to this other kind of liability related
exclusively to the judicial power of the State.

Keywords: Unlawful International Acts — Judicial Liability of
State — Preventing Denial of Justice — Unlawful Judicial
Expropriation — Fulfillment of Internal Remedies.
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(23 1CSID, EDF vs. Rumania, ARB/05/13, Award 8/10/2009, para.188.
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(25 C1J, Différend relatif a I’immunité de juridiction d’un rapporteur spécial de
la Commission des droits de I’'Homme, Avis, Rec. CIJ 1992, p. 88, para. 63.

(29 Différend concernant ’interprétation du traité de Paix, art. 79 para. 6, Biens

Italiens en Tunisie, Décisions n° 136, 171, 196, 25 juin 1952, 6 July 1954 et 7
December 1955, NURSA vol. XIII, pp. 389-439.
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degyiall e \@hlE i of (e lgie deain Yy Apall dails Lgilealiaialy
akatll il il o lpce Sy lee Alpall dliadl) Llgguall 5))
L Jgal)

Calidag sSlaal) Hliic) lalee 41 e 2SO daylill Ziaanl) cilingl) iyl
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aanll AL S8 lgie s cdiliad) ladgally Algal) el G a6 Gua
ladl ddggunal) degpiall ye lellael ald (o S o) (Say gl anly
s Ol ay chaaled) b sadieall toluall Adllis Lgih)E il Jla 8 ALl
bleal) i Aieall Agall A1) (g3l jobias e 208V lig ading L b yel
gl O (gouanlly ASigl by ¥ (e cofill il il Calisia g AulaY) cplsally
U208V ALl gl ggese eyl ) AlsHlg 4 (gadaad) Sally Eiel

LS clingll cibide o ausY1 digli 8 Sl bl sacli (g
o Els o Blas ol Lse cleliy lgalaial 3l elgw Algall b ALl
B e leasdy N Jaldll laslhl flai Ziesaill cligll bl (7)a5))
& a8y lladladlly YU Aadlil) aSlaal) Jadis WS (™AL gall 235Ln3l) Alal

2% Tribunal Irano-Américain, Oil Field of Texas Inc. c. Iran, Decision
n°43/258-43-1/, 8/10/1986, para. 42.

(29 ICSID, EDF Services Ltd. vs. Rumania, op. cit., para. 188.

(9 1CSID, Loewen Group Inc. and Raymond Loewen vs United States,
ARB/AF/00/2, Award 29/5/2003, para. 151.

(D ICSID, DUKE Energy vs. Equateur, ARB/04/19, Award 18/08/2008, para.
394,
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2t Jle ¥ e ) 3 oglall b Algall Alggese patls o Gsma Y 4ff sy
agilablaidly bl agalge ) (o3 5333 diaganl) Aaladl cliact deg yil
lde At Yy Leaiye V) Aalally 50l Jlee) 35 Y Loty conend 2320 4l)
(01521 e s 8l (o3 Algal) JSL E3lg5ne
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(32) 1CSID, Mondev International Ltd. vs. United States of America, ARB/99/2,
Award 11/10/2002, para. 67.

(33 ICSID, Plama Consortium Limited vs. Bulgaria, ARB/03/24, Award
27/08/2008, para. 254.

34 ICSID, Loewen Group, op. cit., para. 148.

(3 ICSID, ADF vs. United States of America, ARB/AF/00/1, Award,
9/1/2003, para. 190.
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Y oS o padd Capat Jgall (gl ot Al e Dalea Slad yiad :(0) salall (7
oA dulas Eadla Agall ells 038 alsay (Kl (£ )5alall oy Algall Bheal (e Hlea iy
Alall 8 dial) o3¢y caheai 8 LSl ol addl) s of dapd cdiasSal) Al ciliabiaia)
1) palid] desana of padd Cayeat ol gilal) & Asal) e habea Dlad el 1(A) L)
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(7 Mallén and Mexico vs. United States of America, Award 27/4/1927,
RS.A., 1927, p.175.
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%) Award of the Senate of Hamburg on the complaint of Mr. Croft against the
Portuguese Government, 7/2/1856 in. J.B. Moore, History and Digest of the
International Arbitration, p. 4982.
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“40) ICSID, Charles Arif vs. Moldavia, para. 441.

@) SAVADOGO (L.), op. cit., p. 840.

(42) Metalclad Corporation vs. Mexico, Award, 2/5/2001, para. 72.

(43) ICSID, Hussein Nuaman Soufraki vs. UAE, ARB/02/7, Ad hoc Committee,
5/6/2007, para. 21 ; ICSID, Saur International SA vs. Argentina, ARB/04/4,
Award 22/5/2014, para. 96.
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44 De NANTEUIL (A.), Droit international de 1’investissement, op. Cit., p.
160.

(Byalaall jume Ao AiiaY) chlénadl Jsad) Sl HUadl g ial) Jii deaa Sl (9)

oY Ga VoYY gl 0y aae
(46) SNOUSSI (M.), « Le standard du traitement juste et équitable dans
I'interprétation du CIRDI », in. L’interprétation des normes juridiques,

Colloque international de la Faculté de Jendouba, Fondation Hans Seidel, Ben
Achour (S.) et Snoussi (M.) dir., Tunis, 2011, p. 124.
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@7 1CSID, LG&E Energy Corp. vs. Argentina, ARB/02/9, Award 3/10/2006,
para. 162.

@8 SNOUSSI (M.), «Le standard du traitement juste et équitable dans
I’interprétation du CIRDI », op. cit., p. 128.

@9 ICSID, Victor Pey Casado and President Allende Foundation vs. Chili,
ARB/98/2, Award 8/5/2008, para. 209; ICSID, ABCI Investments N.V. vs.
Tunisia, ARB/04/12, Award 17/7/2017, para. 226.
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(51 ICSID, Infinito Gold Ltd. vs. Costa Rica, Award, para. 228.

(52 1CSID, Amco Asia Corporation vs. Indonesia, (ARB/81/1), Award,
20/11/1984, para. 136.
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L)yl gl Jd e Wilayy caliday oSlaall ) a2l 3 el (a (b
Lladll 8 Gl Jlal 8 posiall ey dewiall ualilly coliadll juen; 44

(gl Qgiall ls oY T c@gaall HSaT ¢ lg5all iy Jesal ey 8yl aens ()
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9 PAULSSON (J.), Denial of Justice in International Law, Cambridge
University Press, 2005, p. 39.
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s A o gint Al e ASST jlacaly L Eull L Lajaall ghuy) sl
Cron e g )l Lae g385) Sl A0S dgall Ads axe oo AT Al
DS aie fase Al cisd Lgeaiad) E8Ladl JleY) sl Ly @) &)
220 ad)

OS 45 i Vs S Jon Uae 56d (3L f e guimpal) Allanl) 1Sy g Ll
i Y tamnd DAY daggie (B Aol IS pia Tae (g peany Gus clgal
Aglaat Aalall Lo guinsall foalaall llgiily Al pe (gl (oo sudapal) Allanll H\3)
adl) ane Taseg Ak gl) Alelaall fase g ddeaially dlalall Alalaal) Tase e eyl
o DA 4l sk e sumgall Alaall SIS G WS cdilec (gpan ol oihs Las
ibsl) bl o (g aall gl Joal 8 A 8 dilel) daaanl] dingll apla
LA gall 2Ladl) 5alaealy Llise Fiay 28 Lae dducaall 31530

Sl oS jgrim pulsll dasgie B escagall ol (3L Allanll IS e
Ll a3gas dia g iy iaY] el (3 B Ciane ol Chale yts dole
Cageaial (5alall it Ly iy Al A3haY )y Lladl) lileally alal)
VE A Calel) Ly Jsanally Jleinul) clilsl 8 lgde

g Jne¥) oSar ¥ Al o) oliadl) dib (g 4illl e gl (38 el S
ASall 8 Lo laaly Caleaiylly dllaall bt 13 YY) silal) i il
Jonias (iin¥) aional) Lo} (o ajua dlalan ) (35 OIS ccusnal) Sldl

59 SAVADOGO (L.), op. cit., p. 835.

(56 FRANCIONI (F.), op. Cit., p. 736.

7) De NANTEUIL (A.), Droit international de 1’investissement, op. Cit., p.
322.
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Daall (K paal ) BRI Gulsall A Lo (asamiall A3USaN 28D Y) sclsal
oo als 3 83 Sleln) Ga pSaall ) esalll 8 dig o ) e iaY)
pasalll 8 dracaal) ol Jag ph 8 2l ) 45y Aloadll clingl) Casla
HEY @Sl 5l e guasall Alaad) IS Y] Gadgr b oSa D LRI
Gl Lo Lali dade (g 03935 by o2 Canaay 3 ¢A1gall A5LR A0 g50sal
Uasee) A8Lail) oUadY) o ggha Capad eatng ALadll CIAY) dalng daglas
OV igially diaadl ALl el e poag Wind Caasy Aiikll

2333l LB ey aaly Aaall IS e gumsall 5f (3Ll asgiall G s 2
$3509 A3 G Hlefiy 53 Shal) Allaal) IS 5)lae A3y BCE a3
el i 55 gfil 8 Ay 0508 Al e ) oo guinsall dllaall \SY)
DLEY gl dlaadl) JleeY) Loyl Ak L) inge A OsS Al) JJgal
CsS 28 La€at Gyl jgdea dde a8 Las (lgaSlae Jleel e dlgall 4309 5une
S dag 355 ) (g a8 Caaall Cuanns (DUl padall b5 diahes
) e piagal) Allanl

Caleatlg Allaal) alaad) Sbae G Jlie) o dgall cliadl) i (e uila Sl
Lalus dap 58 egngall Alaall ) sl pulad juain€ Sladl) oSA)
Lo e aSall (5 Gy Ainall i)l AaSaall 1S5l (g3 lyaY) ol Uasl

G8 Tbid., p. 323 ; SAVADOGO (L.), op. Cit., pp. 851-860 ; NOUVEL (Y.),
« Les standards de traitement : Le traitement juste et équitable, la sécurité
pleine et entiere », in. Leben Ch. dir., Droit international des investissements
et de I’arbitrage transnational, op. Cit., pp. 287-344, spéc. pp. 328-333.

9 PAULSSON (J.), Denial of Justice in International Law, op. cit., p. 58.

€0 Ibid., p. 84.
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sous (ggime (5307 Y Ladicy Unsw Jloadll Uadll 058 Laxie Joall ol b
clileall o QUKEN (gl el Py S O ol G
Y agall G el e &gl ClEEY) 8 Y] jaiall dagied) Lic gungall
Uggase 058 o oS ¥ LS Eileaill AV IS sagag Aads o o g oK
Oaiinaall Gl 8 LaeSall Cling)) U8 e 533540 JleeY1 S e @l IS e
“ * Lalayy

o Bl egu uaic 355 89 pin SO AnlEll Liasal) cilisglly AR iy
Alasdl ) ajh Lg; AU Lo g yie B O}u\ Lladl) KaYly JleeY)
Jadl midy tae (g gpid) pe Slaill Sl mibey 53 5l e gunsal
gErasall DAY Db asas gjﬂ\ Copilal) Al Aallaal dlgal) Ailgsne 5EY
AL eguwy Caaaally aaal)

el & i
Mgl iy ] 0 e iy s (gt it i
PYFEA ] FSPR PV

Cilisglly Asal) olinadll 4 U8y dibide las Allaall ISH] pie Tase dagls

Gopainll Jady (63 alogall Cpaill Adie) (o lgied (2SO Aalill Ziaanl

61 1CSID, Flughafen Ziirich A.G. and Gestion E Ingenieria vs. Venezuela,
ARB/10/19, Award 18/11/2014, para. 639; Robert Azinian, Kenneth Davitian,
and Ellen Baca vs. Mexico, para. 102; Mondev International Ltd. vs. United
States of America, para. 126.

(62) ICSID, Iberdrola Energia S.A. c. Guatemala, ARB/09/5, Award 17/8/2012,
para. 491; Jan Oostergetel and Theodora Laurentius vs. Slovaquia,
UNICITRAL Award 23/4/2012, para. 273.

63)CSID, Pantechniki S.A. Contractors and Engineers vs. Albania,
ARB/07/21, Award 30/7/2009, para. 94.

(69 PAULSSON (J.), Denial of Justice in International Law, op. cit., p. 87.
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Cilingl) 4358 e sa5 (AT ) Aiasas Ao (ye Alaall IS A33KA yealial
cpldl A Cae Ay I N Al e Gl (e 230 8 Ll Easanl
ity Allaal) IS5 wie fase ol b e (3ie Aliad 4l Cipat g aae ) Legad

L0 Lyl sy clia e

208 A el ¢ lacadll 138 A jeae Bl g (oLl A

lghsiaat (Kar (A GAY) yualiall Gans JA) ge Allaadl SIS Sl asgha o
kgl dlalaall golaay dibayy Cum e gasall of (s3I Allaall IS5 jalae e
CHEN) Glacas Llaad Zic sl 2l (o Ay daaially Aolad) dlaladlly
b i Ay ShaY) Allaal IS assl Calide €3 digl) by LAGsaY]
cilayg adlial Gt bl eladll ) eoalll 8 ia) el a ellgul
Babie ol b asls 8 e Jlad oSa o Jgeand) 8 el (e dniag
olad dbaiag dale Aliad cilelyn) ¢ Lk sl aSlad) Al axeg Agiaag
Slgail Sl Uow dpadl) A1 il Gpuailly Aafiad) by dguds in) yaliiesdll
ASladdl Ji e il Bk spe Alla 2uSY) A cilaly ¢ Guall aae Taud
o Algal) ASatl) g U e iy L B3le say L pain€ (Ml
inay gl deal b ORI Gl 3) Allaad) Y e sunpally 3Ll laadl)
Apall A gl s aficyd pasd bl eliadll ge jalall kKA

Adrcadl)

(63 1CSID, Eli Lilly vs. Canada, Award 16/3/2017, para. 218-222; ICSID,
Franck Charles Arif vs. Moldavia, ARB/11/23, Award 8/4/2013, para. 432-
433,

(5 Robert Azinian v. United States of Mexico, Award, 1/11/1999, para. 99.
67) « Clear and malicious misapplication of the law », Robert Azinian, op. cit.,
para. 102.
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Opaiad) Ggis o il S ey [LEsad) axe" ey ()5l
(lpll ALiadl) Alggundl) VY (S5 eainS ay By s agr huaYly culal)
N YsSoag legria 06 of Ka oSl UB o Ggla) sl e (Y
Gaila (8 Allaa) GHSs 3ol oangl A Yy diliadl) dalady) OIS b o i) Sl
Ofin e oall) fase VY IS 4 iy el G 3) ¢l i
Cin e Sladl) Kol A b ekl B Al Aeal) IS 8 Bl aly
GV bl ) ] Canly pe diaal) AaSadl ) cund (g2 Ggslall gl
Y el Ly diay A Slilacally Goaall Gagaad b dastill 13 oo i
COsilall e
O el Gun ol 1A b eSO Al aSal) Al SIS a) cagul L ey
ClehaYl (G elsw prmmme A5y AN Sladl) g g ) dnsldl) oUady)
Dbl Joall ¢silall Ball) toabaall Callas (g3l Gaksi esm (3 ol dadal
ity Jodhe ! Juli o 8 Sa o) ) @y Sl s o Lgiag

68) ICSID, ADF Group Inc. vs. United States of America, Award, Jan. 9, 2003,
para. 190.

(69) « Manifestly inadmissible and unlawful », ICSID Case n°® ARB/11/25, OI
European Group B. V. and Bolivarian Republic of Venezuela, Award
10/3/2015, para. 525.

(70« Manifest, obvious and inexcusable misapplication of law », ICSID,
ARB/10/3, Hassan Awdi, Enterprise Business Consultants, Inc. vs. Romania,
2/3/2015, para. 426.

(1) « Decision was clearly improper and discreditable », Mondev International
Ltd. vs. United States of America, ICSID, ARB/1992, Award 11/10/2002,
para. 127.
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S )lins€ Algal  Slaidl) alail) delas pie oaluY) oprean Lkl aSlaall Cayla
A Aladl) lileal) i3 aacy ocalitl) Clelia) Ldld axe G e aleS
CsS5 ellig cdinal) ApAl il 35lae ailal) o painal) 52514 Alalal) daSlaall
Laaad) Y haY) seaiel) s egunsall juaial) cinesl 28 digl)

Gun Allaall LISy Gl Jigll) e dis (s Aml b aSa3) ds el
Aaladl U8 e dlal) AeSladd) fase dillie (g Ol Badsd sgum G iy
Aaall SISY Y asgiall Gaa zpas A 38 G yiiely dilasl) dbliadl)
ol el By sl & ia) i) G o Ol ks e AT i
.(w)@lﬂ\ Gilay Calida g L) A oSlall

(72) « The trial was a disgrace, verdict was clearly improper and discreditable »,
Loewen Group Inc. vs. United States of America, ICSID, ARB AF/98/, op. cit.

LY Ga (ol s ‘Lng..\r_u\ (,LLS Jaa
Cipinal) Al i iayee b LY sl aSatl Jlaa b Balaall sl ol (sola
. ‘\\—V\ua YoyYe c)ﬁac @U\ 222]) ‘;\:mn;d\ e:\Sa:\S\ zﬂu

() 1CSID, ABCI Investments N.V. vs. Tunisia, Award, ARB/04/12,
17/7/2017, para. 360.

(79 1CSID, Infinito Gold Ltd. vs. Costa Rica, ARB/14/5, Award 3/6/2021, para.
445,

(75 1CSID, Jan de Nul N.V. and Dredging International N.V. vs. Egypt,
ARB/04/13, Award 6/11/2008, para. 195.

Jan de Nul N.V. and Dredging International N.V (gedl Ao Galad ¢ a3l asalyl
NeY=avy Uaa Yoy o) e aall ‘Fk;.dlal\ HS;:\H :U;A
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aSlaall goall Al B3V (GSAN apait g Lgpal allil)

SaY) Alandl IS5 Gl 38V e sabaall Laatl) A (e 22e] Ll
Ji e bl LSladll Tase aljisl ade (g L8l Clehal) o yoain Y
plasia) 3as AN AV Y lelnY) o Load (gen Wlp dilasgl) pSladl)
Alail) das ey i (ya 2 iy e Cppainall Cijla e oualiil) 3o
.VAL@A};\echugq;a]\?ﬂ.\J\é;?S;g

Wandl ) on el o slae¥) @ SH) dile LaSa3) )l IS
NV G b Lagaed g (@3l o guimsall Allaal) IS g SN S)aY)
ol Lee 0uSY1 i o Bp0ba (AT B 3 andil 138 Gadty 3391 ady ol Laiy
ol slall 8 Alanll IS aie fandd 433€al) jualiall 383 anadl e acley

(79 « The decision was clearly improper and discreditable with the result that
the investment has been subject to unfair and inequitable treatment », [CSID,
Mondev International Ltd vs. United States of America, ARB/AF/1992, para.
127.

(7 ICSID, Compafiia de Aguas del Aconquija, S.A. and Compagnie Générale
des Eaux vs. Argentina, ARB/97/3, Award 20/8/2007, para. 80.

(78 1CSID, Alex Genin, Eastern Credit Limited, Inc. and A.S. Baltoil vs.
Estonia, (ARB/99/2), Award 25/6/2001.
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Loy b cadal) Wy cAleadl) HSAY) laay dulieg Agies Jlal ¢ L aacy
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(ool | walial|
G gl ulalS il g abal] R0 3930
i (gl 5 galid) (b gl b gl o1 it
i pslal Led Allaal) IS ade fae yealic 28l e degyiall je Baliadll add
Lasd G fine 23SV el 4 oIS (il ¢ i) Jlos 3 oS oliadl
la garia e gl ol Balas i el e Algall Ailggee 58 aclsts alay
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() 1CSID, Lion Mexico Consolidated LP vs. Mexico, ARB/AF/15/2,
20/9/2021, para. 215.

) De NANTEUIL (A.), « Recent developments in expropriation law: towards
a better protection of States’ sovereign interests? », in. EL GHADBAN (T.),
MAZUY (Ch-M.) et SENEGACNIK (A.) (dir.), La protection des
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(M2l dalad) gdan Cangd dallae cillad Galall jlénwy) 28k Ga

ladl) alSaY) CaaSs VAl IS 6 2O Al Aol clingd) Jus Yy
Aaalall ) 0585 of Jajadg )iy 8y0las Vieel lgisSi de g pial) e diibasl)
gh) OB il Alilaag dujlge odia Sladll JLall jsreal dasi iaY) el
e e (M nl Adaludl of duanl Al e jalia g yia e Balas
S bl e Sl el e 2y Gl s 22 B8l HSAY 238
uldd e o oSa ) gaydall ye gDl diladly dgndll ClelnY)
chomd) sl pilally S ) Alea lELEN Aallaad 413 A g5ene

Cligll pany copal Ll Ghléna) Jawe B Joll a3 3l
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DDA e g yia pae Jagpd Cafgi 13 digaas AV oSar 3 Allaadl S e Taue
DS L3Sl pealiall 43y il b s lldg 4 gadaall il SLoadl

investissements étrangers: Vers une réaffirmation de 1’Etat ? The Protection of
Foreign Investments: Reaffirmation of the State? Pedone, Paris, 2018, pp. 9-
22.

A a il gage e @al s 0 (ouase )
2 De NANTEUIL (A.), L’expropriation indirecte en droit international de
I’investissement, Pedone, Paris, 2014, p. 53.
®3) Oil Field of Texas, Inc. vs. Iran, op. cit., para. 42: « The decision of a Court
in fact depriving an owner of the use and benefit of his property may amount
to an expropriation of such property that is attributable to the State of that
Court.
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Basiall LYol ALndl) Al ggenal) b ) (635 Los ia¥) eicadll oDl 5yslias
o Al Alggan 1A (Ko A8ty ) g Bl S (VLAY
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) BEN SAAD (Y.), « L’expropriation judiciaire en droit international de
I’investissement », Revue M¢éditerranéenne de la Recherche Juridique,
October 2023, p. 5.

#5) 1CSID, Middle East Cement Shipping and Handling Co. S.A. vs. Egypt,
ARB/99/6, Award 12/4/2002, para. 139.

ipealaall pems dlae Aiad) el Jgall iglall sl cghall s aene il ()

YooY U YoVY ‘5:\3‘93 O¢Y dae
®7) « By the decisions of its Courts, the United States effectively expropriated
the value of the rights to redress arising from the failure of the project », ICSID,

Mondev International Ltd., op. cit., para. 127.
®8) petrobart Limited c. Kighistan, S.C.C., 126/2003, Award 29/3/2005, p. 29.
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Ailadl) Lilgganall Lglgaiar haii Al dnsyeally Aosmenll AL Gausall asgalll
Agnd s Jhualy s 2ia) etdl gall Hale je gl gl A6l
@AY clalul) e saball i) ) Chlf e cium of (e U ey
LAl

O ol Bl b eSO Al A Al ool b3V I3a Ga g
iaY) L) sl dmlad salas Lilee 3pag LD WS oS o) i)
Y1 Baniall ¥l G Aayall el Jolal) Al 8 dvacadl el Cues
i oY) i) ol Agpadll Apall cillale (saa] Cated Lajidn ) 1Sy
ilee angi Y 4l Al o3a b Augll )R plaadl shaY) Chuas J
AN a5 e Jl 8 Algall ALcadl) Alghenall Lguled QA; L Oi oS gl
Detieaall olad LAl ajlaca) vie 23Sl AR Slaall Cazan clBY 24l

9 ICDID, Eli Lilly and Company vs. Canada, op. cit., para. 223.
@0 ICSID, Garanti Koza LLP c. Turkmenistan, ARB/11/20, Award
19/12/2016, para. 365.
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O odia Cipda A ALl MYy Adad) 2D i ) A8 ALY
& Osrhadl JleeYl Ciag Al sad o Jally LIS ) Gl jileal
cra 8335 Al Gty i dladl) Babadll il (e WS e Lgtie sy
gl Adaiall Eaydall (ageaill s Cisls Lilaall Ziageal) clalad) ol
L lee Akl sl

e O ) 28 Al GAY) AiaSatl) ciling]) ae capd (il g
S L) hLina) dleal sl goolud) andlli  Sladl) aSal) L e
Dnlaag ale s cibie ) ciligll 038 cualsg ALRY §yalaal) 25ag CLEY s3ns)
md S @il oy aY) Cilidy 3) dladl sytliaall Chupail dilgss AR
Closhiall Cilide 8 5y 5olad) clileel Aadaia) Loyl aclall Bl

LA alal)

O ICSID, Robert Azinian vs. Mexique, op. cit., para. 97-98.
©2) ICSID, Al Tamimi vs. Sultanate of Oman, Award, ARB/11/33, 3/11/2005,
para. 350.
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S Tase @llgm) uled e dals & al g Al O ¢ yalaall Ao Al Al gsene
il pSlaall plel yainnall sl Goanl) @llgm) puladl o cay Ll Allaal
oo a3l dle e Sliae dilee ohn A3 Ailghue LA ) Aglls (531 Las
g Alaal) LI allall G sl Gl Ag)) iy LS Al JleY)
Uiane (o ying oy peiienal) 5250 Aalial) 8 Y ) cililecally LgleSl Ziliail) daglaial
Bpaladl Gl Loy can Zallaall 20V Zliadl) (gadally clehall OS Hlisia

b ALl ligl) (o3a) e pila poyde g Ll oSa (sacaes ALl

©3) 1CSID, Saipem vs. Bangladesh, op. cit., para. 181: « While the Tribunal
concurs with the parties that expropriation by the Courts presupposes that the
courts' intervention was illegal, this does not mean that expropriation by a
Court necessarily presupposes a denial of justice».
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Basiall li¥sllg 1€ L) 8l e (V)Y ¢) 83L) o ol anlla (yulis
el daleidll (V)1 0) 33l e (b LS g Allanll ISl daleial) 2305V
Cillaey S 8 lgaaly o el Ghall Jigll) 138 Eingl) cuadic) Mg (3psladlly
pey @llyg Jlall Lacad 8 adulas aajall LEEY) o (S93El) Jemdll La A o 3al)
Sadll e ails b Al Jlae) jorimy el Dulal) Ggially Galesdl)
e sanl) bl 2 e Gualy £S5aY)

lede Gatln AU ppsall foalaad)l e ALl spuladll Compal (lages
Bilgs 8adna jubg Biise j lghag ydis Lajmlaa (s (U Algall A5Liadll 430 55nll
i 3l G (Al ) Laan 2t e Lgbigl Calidg 28V oLl 4 3
s bjidn iy cdllaall LS5 Qle 4 S Ll sl cugly daasas
DDA m (Ss Al Y degagall Gl DAY jualial) IS A5 AT
prnd) yall Glal) Cigh Galy pe Bplaadll Jedy dloall dliadll A3 g5l
G Al 138 (glenn) dcg pia b bl Cijuail) 8 dbas daldy el
g2 AlUaall daraall Algal) Slas alef 205V ZLaadl el O Matial ol

©4 Franck Charles Arif v. Moldavie, op. cit., para. 347.
©3 Loewen Group vs. United States of America, op. cit., para. 141.
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Apdl) Adgiane LA By o) L) Jlae 8 5aS 550 Al daSlad)
Llgall el (e and Gus (e o paiiosall slat Zxileadll JlaeY) e ddsaal)
Al maliall (e ohmais ddnusi Glo Gilee A aall cilingl) gy 336 A
A ) pie Tase Jie
SLii V) e M e AN skl 8 Lk Ao oo (Slid E a3l
Lo gyha pe i Y Al sda b calin) sk 8 WY o)) o bt g
Cligll lel dasli 385 Alaal) IS aie Tane dillie e Cunall Slaadll S8
A Y Jaball ¢ Ll Linal) Laadl) 8 oSl ganal [l 2SO daslil) Laasl)
Cililacally Aalal) daSlaall fase Callay a8 ggyda g oSall 138 22 Ly DU
S of als e L OS e bl Sladl LD gty gaging 1 Zull)

%) CREMADES (B.), « The Use and Abuse of Due Process in International
Arbitration », Arabic Arbitration Journal, Cairo Regional Center for
International Commercial Arbitration, December 2016, pp. 5-18.

©7) NOUVEL (Y.), « Les standards de traitement : Le traitement juste et
équitable, la sécurité pleine et entiere », op. cit., p. 330.
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ayind Akl cliaa alel ¢ Ll (3 Al (pancal A8ty daslusy A3l A3 el
Ul ilalgay s Gyeiiadd) Gn Suadll pieg A gingally ADELY) Caly
o Wiami Gy Alaall 093l AL 51} Cpuuns Tasall 138 Jasiyy WS ddsacaal
35l A Gall sl peinall iy Loy AaSpall f52le (385 Sl aladl 3 al)
i) Jale ol claias ) padeil (50 (ol Jale calide g Ll oSlaal) )
My

ili3<ag spalic Caliday Aalall ASlaal) fas alfis) aaly e (auadll & a5,
CahLY) aleiag AL CLEEY) alaae (O LS dlgs claaleay LALE 53
sl Aalgl) Ailecall oda e it LuiaY) clliniad) iy Lleay ddlaial)
A3 Azlil) dlggunall BEY Lgale loatow of ngl Bau (lly s il
ASlaal fase aa ety ddpadd) dlgall Jidagl) eliadll (e oSa jsia Jla b
LAl

Oe 13ae Sy (61 Lgiad (ALY 2 (b lasdll o (arafll) 3yl Cabiasg
Jie a1 Clilaa b 4neny (63 lging ol Al e 4 B3 yalial)
L8 B30 0 s ol dicaially dalad) dlabaal) Tase

©8) 1CSID, Spyridon Roussalis vs Rumania, op. cit., para. 315, ICSID,
Parkerings-Compagniet AS vs. Lithuania, ARB/05/8, Award du 11/11/2007,
para. 317.

9 Bilateral Investment Treaties: United Kingdom-Colombia 2020 art. 2,
Japan-Bahrein 2022 art. 4, Japan-Morroco 2020 art. 4.
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a5 oSad s elldg o WA (ALl clileaall L8 cauils ) Adscadl) 41,30
L N gaae e Aoled) LaSlaal) fasad dallae
ppcaall Asll) 55 (f 8y puia oty Cun ol A1l 8 20V L 4338 L elld
gl o peisall (&any Ja LoD EBleadll @lehal) IS ulal) el
clacaly L) aclgd iy ADEAY) JalSs s d3eSa il ol adgis oo
) oo A1 A0 g3l gyl (Isg imdl) lghal Jals Bacnall alell Al (parias Lo
oyl Jlaia¥) aa dag yall 038 (i o) diuad b 20V A Cacaliil S
LA daSlaall o Joladl olizadll 5Ll
S pliadl) 4ib Gl (Alaal) IS aie Tane Alall AaSlal) Jag i dasi 5 3l
O 58 2] (a9 Lansd Laginy Jusail) e (R Al yualiall (iany Gy o jaid
aliin) gzaly LKAl G Jadn Led Ablal) ASladll o aliaY DY)

(100) 1CSID, Rumeli Telekom A.S. vs. Kazakhstan, Award, para. 623.

(10D ICSID, OI European Group B.V. vs. Venezuela, ARB/11/25, Award
10/3/2015, para. 525.

(102) 1CSID, ADC Affiliate Limited et ADC & ADMC Management Limited
Claimants v. Hungary, ARB/03/16, Award 2/10/2006, para. 435 « reasonable
advance notice, a fair hearing, and an unbiased and impartial adjudicator to
assess the actions in dispute, are expected to be readily available and accessible
to the investor to make such legal procedure meaningful”.

) iy Alead Adgall ABEY) el 3 Alpall Aol Adgdesally «gliall oS
AFY=Y.e g @ YooY Ve ) oaell oY JAM.“ ctﬁﬁﬂb ;Mbwl_\bﬁ\ M\

(193) « The trial judge failed to afford Loewen the process that was due »,
ICSID, Loewen Group, op. cit., para. 119.
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i) Casnas Agall Ailgsine 1A J8 lldy g dafiall ClehaY) pailiads gisedl
ik gl Anleadll cilingll U e dlalad) daSlaall fase

osea J8 Gy de oime G 2aSY) A ytiel e Ji ols A i
sl dillaay Allaall IS 55 yally (R ¥ AN bl 3 Slaidl) (KA
& Bl dilad) G Sliel € il gly jaa 38 WS alale dlilall Al
Jla Lo &ill dugneall (o ke g AraSatl) Lingl) jlas b saGae S Aol
000 il dia) 830 B (33 pealy oSa laa) ) (idagll el Jiass (50
208V 2S5 A Lial atadic) Al (K Lbagad i) Gues 32V (8 el
s el Aalall algl Lol diaSan L S G cpie) A g Al b
AT G Eiad e 0psn ity g Jeadll JlaT Jeny Las Aaliie A355il8 IS
Oslaill La P duliall GaHLY) Ja (s2ag dag yhaall Liigilal)l Jilewal) dapds Cacens
Lol o i s B8N cile illy gmand) el aaity Lileadl) Ligll as
L g daslie Jlal 3 i 33
ginal) JaM G Jislh (o ag s Faal 8 208V oSa5 L el Laiy
dllae ) 635 Y Clgin jhe am Slaadl) oA jeaa G il 3 dualiallg
Aigll cpiie) Jilaad) g (VA ladll B ghenall alg Alalad) AaSladll fase

(104 1CSID, Jan de Nul vs. Egypt, para. 204.

(199 « Each lawsuit must be analyzed individually with regard to the need for
celerity of decision, the complexity of the matter, the diligence of the claimant
in prosecuting its case », ICSID, Toto Costruzioni Generali SpA vs. Liban,
para. 163.

(196) JCSID, Spyridon Roussalis vs. Rumania, para. 602.
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(197 JCSID, Victor Pey Casado, op. cit., para. 659.
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(108 ICSID, Waste Management vs. United States of America, Award,
30/4/2004, para. 97.
(199 1CSID, Flughaben Ziirich AG vs. Venezuela, para. 392.
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(110) « Tt is an obligation to exhaust remedies which are effective and adequate
and are reasonably available to the complainant in the circumstances in which
it is situated », ICSID, Loewen, op. cit., para. 168.

(D ICSID, Jan de Nul N.V. vs. Egypt, op. cit., para. 258.

(112 1CSID, Lion Mexico Consolidated LP vs. Mexico, para. 557.
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(113) Chevron and Texaco Petroleum Company vs. Ecuador, C.P.A., n° 2007-
02/AA 277, Award 30/3/2010, para. 329.

Aiziag LS g0l 3l 8 Gl aclgd ¢ pall xllia daas Cilagl) ae K gLl
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(119 TCSID, Ambiente S.p.A. and Others vs. Argentina, ARB/08/9, 8/2/2013,
para. 599.
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(115 1CSID, Kilig Sanayi and Ticaret Anonim vs. Turkmenistan, ARB/10/1,
2/7/2013, para. 81.
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(116 AUDIT (M.), BOLLEE (S.) et CALLE (P.), Droit du commerce
international et des investissements étrangers, L.G.D.J., Paris, 2019, p. 804.
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(117« The notion of exhaustion of local remedies is incorporated into the
substantive standard and is not only a procedural prerequisite to an
international claim », Waste Management, Inc. ¢. Mexico, op. cit., para. 97;
Loewen Group, op. cit., para. 168.

(119 PAULSSON (J.), Denial of Justice in International Law, op.cit., p. 45.

42026 il - 25 saall 2 g3aN g Bgaall cilulyudl Ao




I ()

(\U L,s\

Upal) Algiane al8 ) Langd Y glst oli B SpaY) bl oo 5paliall
Bgiag Allad culS g a2y cdlai€e (S5 o) dadidd) clelaY) (Y

gal) Adgene 58] (San Y a8 Sl gadl) Ciigal) dingll Candl cdiiadll o2a 48
3leadl) daghaiad) & Jlad) sa LS daals (KK Akl dxiliadl) Y (0S5 Larie
Aol 5 Aslad A oo bl Sy Sl b G e Lee IS0
G35 o e ) oang sa Allaall IS yealic (o Jpaie ol (sl dbvadl
el aY) slitiad lase aljisl aae Y Laiy cdlgall £6Leadll L gsesall ol 1)
ladll leghid) 3 dald Alsall Aloadl) Agseal sBY A5V Ll
) ppcaliiall 3l Gganlly sal) cllecall IS 55 A 53kl

4l Aaliall 40591 Lilaadll clehal) O adtiv ol Gl G 0aSY) dis cilialg
bl MY iy I candls Cislig Wy SN jglall 8 digals i Gum
sasial) LYoll ALl Al ghenl) 3 by ALy Alaall IS 25m e LSl
olel 4l Gl Gadly Olsl Cigaly (A Jdbally Cligaaal) i) 2K5aY)
Ul So5a) )3l gy ) Al 2Ll llaal) 1) 30 3351 oSladll
Ssemieyll Jhe Ao DA sl ) eled sla 68 Lae (OTIGLEWNL el
o A5Y) ALl el sl e Gl oo DS sl 4 ) @ lle

L) L) akas

(19 T oewen Group, op. cit., para. 168.

(1200 « Loewen failed to pursue its domestic remedies, notably the Supreme
Court option and that, in consequence, Loewen has not shown a violation of
customary international law and a violation of NAFTA for which Respondent
is responsible », para. 217.

(21 GAILLARD (E.), « Chronique de I’arbitrage CIRDI », J.D.I., 2006, p.

243.
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(122) ICSID, Pantechniki S.A. Contractors and Engineers vs. Albania, para. 105.
(123) « 1t is not true that the denial of justice rule and the exhaustion of local
remedies rule are interlocking and inseparable », Mondev International Ltd.,
op. cit., para. 96.
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(124) Chevron Corporation, op. cit., para. 323.
(125 PAULSSON (1.), Denial of justice in international law, op.cit., p.133.
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(1260 CHEN (Richard), « Precedent and Dialogue in Investment Treaty
Arbitration », Harv. Inter. Law J., vol. 60, 2019, pp. 47-94.
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GAILLARD (E.), “The Myth of Harmony in International Arbitration”, ICSID

Review, 2019, Vol. 34, pp. 553-568.
(128) ICSID, Infinito Gold vs. Costa Rica, Award, ARB/14/5, 3/6/2021.
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(29 PELLET (A.), « La jurisprudence de la Cour Internationale de Justice dans
les sentences CIRDI », Lalive Lecture, J.D.I., 2014, p. 5.
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(I3 CHAABAN (R.), « Les obstacles a la saisine du tribunal arbitral : analyse
comparée de I’arbitrage commercial et de 1’arbitrage d’investissement », in.
L’accés de [Ilinvestisseur a la justice arbitrale. Réflexions sur la

procéduralisation du droit international de I’investissement, De Nanteuil (A.)
dir., Pedone, Paris, 2015, p. 91.
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