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The Adequacy of Protecting the Creditor’s General
Guarantee between Legislative Texts and Judicial Discretion
""A Comparative Analytical Study"

Dr. Mohamed Elaalim Adam Abuzaid*

Abstract: . .

This study is based on the premise that the creditor’s general
security, as the traditional foundation for the enforcement of
oblagatlons, remains a fragile form of dprotectlon for the ordinary
creditor. This fragility arises from the debtor’s freedom to dispose
of assets and the principle of equality among creditors at the
enforcement stage when the debtor’s estate is insufficient. Legal
systems influenced by the Latin civil law tradition have sought to
reinforce this security through substantive remedies aimed at
preserving the general security prior to compulsory enforcement,
most notably the indirect action and the Paulian action. However,
comparative analysis reveals the limited practical effectiveness of
these remedies, due to their procedural complexity, rare
application, and weak enforcement impact. In contrast, systems
influenced by the Anglo-Saxon tradition demonstrate greater
effectiveness through a preventive judicial approach that empowers
courts with flexible discretionary authority to adopt interim and
precautionary measures whenever a serious risk threatens creditors’
rights. The study assesses the adequacy of protecting the creditor’s
general security by examining the balance between statutory
mechanisms and judicial discretion, with particular focus on
Omani law, while drawing on the Egyptian anc? French experiences
and comparing them with the Sudanese preventive judicial model.
It also examines, from jurisprudential and constitutional
perspectives, the compatibility of these remedies with Islamic
jurisprudence, in light of the Basic Law’s affirmation that Islamic
Sharia constitutes the foundation of legislation. The study
concludes that, despite their theoretical value, statutory protective
mechanisms suffer from practical limitations and recommends
strengthening preventive judicial tools and reconsidering the
legislative role of certain traditional remedies, in order to achieve
more effective and coherent protection of the creditor’s general
security. ) o
Keywords: General guarantee of creditors- preventive judicial
intervention- indirect action- Paulian action- Judicial discretion-
Omani law- Islamic jurisprudence.

*Professor of private Law-College of Law-Arab Open University-
Sultanate of Oman.
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Savatier, Traité de droit civil, Tome II, LGDJ, Paris, p. 325 et s.
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