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Non Party States ‘Obligation to Prevent and Punish
Violations of International Humanitarian Law’
in the Light of Common Article 1
to the Geneva Conventions of 1949

Prof. Mohamed Ashour Mahdi *

Abstract:

Despite the developments in the rules and sources of
international humanitarian law, the reality is that these rules
have often been violated or at least ignored, based on multiple
interpretations of principles and norms of international law in
general, and international humanitarian law in particular.
Common Article 1 of the Geneva Conventions provides a clear
example in this regard. It would therefore be legitimate and even
questionable to question the nature, obligations and sources of
obligations of Common Article 1 in relation to States not parties
to the conflict, as well as the procedures and mechanisms
available to ensure respect for the rules of international
humanitarian law, given the fact that the rules of international
law. In general, it is still less developed than domestic legal
systems.

This paper seeks to provide answers to these questions in both
legal and political contexts. It concludes that while fully
recognizing that the international community continues to suffer
from double standards and a lack of necessary consensus on
standards and tools for binding and implementation, this should
not be a reason for abandoning progress in the development of
legal norms in the field of humanitarian law and raising
awareness of its collective mandatory.

Keywords: Geneva Convention - Humanitarian Law -
International Intervention - Non-Party States Responsibility -
International Obligations.
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(22) Focarelli, op.cit., p 134.
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23 Azzam, op.cit., p 55

29 Jean S. Pictet (Ed.), The Geneva Conventions of 12 August 1949 :
Commentary IV Geneva Convention Relative to The Protection of
Civilian Persons In Time of War , Geneva : International Committee of The
Red Cross 1958, PP. 15- 17.
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25 Azzam, op.cit., p 60

29 Tbid. p 17 f. n. 1 , see also, David P. Forsythe, "Who Guards the
Guardians: Third Parties and the Law of Armed Conflict, "American
Journal of International Law, Vol. 70, No. 1, 1976, p. 43.

@7 Laurence Boisson de Chazournes and Luigi Condorelli, op.cit.
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%) Ibid.

%) International Commission on Intervention and State Sovereignty, The
Responsibility to Protect Report, ( International Development Research
Centre, Canada, 2001 ) ; SC Res 1674, UN SCOR, 5430 ™ mtg, UN Doc,
S/RES/1674 (28 April 2006), p11. at:
file:///D:/Users/z8567/Desktop/%D9%85%D8%B3%D8%A4%D9%88%
D9%84%D9%8A%D8%A9%20%D8%A7%D9%84%D8%AD%D9%85
%D8%AT7%D9%8A%D8%A9%20%D8%AA%D9%82%D8%B1%D9%%
8A%D8%B1%20%D8%A7%D9%84%D8%AC%D9%85%D8%B9%D9
%8A%D8%A9%20%D8%A7%D9%84%D8%B9%D8%A7%D9%85%D
8%A9.pdf . reviewed 18 June 2018.

0 Eve Massingham, op. cit., p. 42
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gl cilpasy o gallly syngll el £ yaige ) adie Cany cladgas opiadUl Aol rdglsy)
— Yt aalil) Laals B lny dpaid) Cisadl Km cligply uall Adlal) B dse gl
AY T e Y1

Jaxly €55aY) sanial) Yl dagie Adsall Jaad) Al ) gse ' a8y caanis ()
Mo pen b Aaluadl Lol Cildilie Cuptiy acd DA e L LRI 3l b
pany ASyaY) saniall Y Camdlay (il Al (e Cladldll dllae b dasSal)
bl Jas el pdill g g iy Als b el Ly il ey LSl paliaial
Sl Al LeSaall Cumd @) AT sl b alall LaSa g ¢ palibll dyypean b
Lalall gabaad) (e dpaal) oSal) Gl sl g ¢ doall o g3lal) ac g8 LAl 2,K5aY1 sl
reahy e el plaally ¢ Lyl Jsall gy (Adsall B gl alasinly
International Court of Justice Reports of Judgments Advisory Opinions
And Orders Case Concerning Military And Paramilitary Activities In And
Against Nicaragua (Nicaragua V. United States of America) Merits

Judgment of 27 June 1986.
3 Tbid, paragraph 220, p 104
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http://arabic.dci-palestine.org/sites/arabic.dci- "

palestine.org/files/ftwa mhkmh al-dl al-lya bkhsws al-jdar.pdf
reviewed 23 May 2018.
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Carlo Focarelli, op.cit., p128 ; Boisson De Chazournes, Laurence, op.
cit., pp. 251-255 .
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42) Azzam, op.cit., pp.73-74.

bl sl oy plall 8 astiglan s Aliall Ja AN Jm (47)
Duncan French (Chair) and Tim Stephens (Rapporteur), ILA Study Group
on Due Diligence in International Law, First Report, 7 March 2014. Maria

Flemme, Due Diligence In International Law, Master Thesis In Public
International Law, Faculty of Law University of Lund, Spring 2004.
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Eve Massingham, op.cit., p.59-60. :lead jails dasall Luds 3:Ld) el (42
@9 Ibid., p.59.

HEIKS CAb} YYE aala e ¢ sallyag Glaysd (£v)

Duncan French and Tim Stephens, op.cit.

48) Eve Massingham, op. cit., pp. 59-60.

49 International Court of Justice Reports of Judgments, Advisory Opinions
and Orders Case Concerning Application of The Convention on The
Prevention And Punishment of The Crime of Genocide (Bosnia And
Herzegovina V. Serbia And Montenegro) Judgment of 26 February 2007
at: http://www.icj-cij.org/files/case-related/91/091-20070226-JUD-01-00-

EN.pdf
reviewed 25 June 2018
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(0 «Secondly, it is clear that the obligation in question is one of conduct

and not one of result, in the sense that a State cannot be under an obligation
to succeed, whatever the circumstances, in preventing the commission of
genocide: the obligation of States parties is rather to employ all means
reasonably available to them, so as to prevent genocide so far as possible.
A State does not incur responsibility simply because the desired result is
not achieved; responsibility is however incurred if the State manifestly
failed to take all measures to prevent genocide which were within its power,
and which might have contributed to preventing the genocide. In this area
the notion of “due diligence”, which calls for an assessment in concreto, is
of critical importance. Various parameters operate when assessing whether
a State has duly discharged the obligation concerned. The first, which
varies greatly from one State to another, is clearly the capacity to influence
effectively the action of persons likely to commit, or already committing,
genocide. This capacity itself depends, among other things, on the
geographical distance of the State concerned from the scene of the events,
and on the strength of the political links, as well as links of all other kinds,
between the authorities of that State and the main actors in the events. The
State’s capacity to influence must also be assessed by legal criteria, since
it is clear that every State may only act within the limits permitted by
international law; seen thus, a State’s capacity to influence may vary
depending on its particular legal position vis-a-vis the situations and
persons facing the danger, or the reality, of genocide. On the other hand,==
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== it is irrelevant whether the State whose responsibility is in issue claims,
or even proves, that even if it had employed all means reasonably at its
disposal, they would not have sufficed to prevent the commission of
genocide. As well as being generally difficult to prove, this is irrelevant to
the breach of the obligation of conduct in question, the more so since the
possibility remains that the combined efforts of several States, each
complying with its obligation to prevent, might have achieved the result —
averting the commission of genocide — which the efforts of only one State
were insufficient to produce”. See, International Court of Justice Reports
of Judgments, Advisory Opinions and Orders Case Concerning Application
of The Convention on The Prevention And Punishment of The Crime of
Genocide (Bosnia And Herzegovina V. Serbia And Montenegro) Judgment
of 26 February 2007 at: http://www.icj-cij.org/files/case-related/91/091-
20070226-JUD-01-00-EN.pdf Section 430, reviewed 25 June 2018

6D Ibid., p 59
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