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International Humanitarian Law
and the Prohibition of Nuclear Weapons

Prof. Moamer Ratib Mohamed Abd El-hafez*
Abstract:

The establishment of humanitarian rules to mitigate the scourge of war and its
devastating effects in the late nineteenth century began as a result of the human
suffering of previous wars by the warring forces against civilians and prisoners
of war.

Since the aim of the war is to overcome one side over the other and to subjugate
its armed forces to force it to accept what is demanded of it, the means and
methods of fighting must not exceed this objective and should not be strong and
brutal or contrary to honor and good faith. States are aware that war can only be
erased It has tried to refine it and reduce its evils and minimize the losses and
suffering in the event of their outbreak by signing international agreements to
remove or limit the use of prohibited weapons. One of the most important
principles of this law was expressed in the St. Petersburg Declaration of 1868:
Effective way N the suffering of disabled or make their death inevitable ... is
contrary to the laws of humanity

Since then, there has been widespread recognition that, in cases that are not
explicitly covered by international conventions (civilians and combatants remain
under the protection and authority of the principles of international law derived
from established custom, the principles of humanity and dictates of the public
conscience), in accordance with the Martens clause, Of the International
Humanitarian Law, the Geneva Act and the Hague Act.

It is the humanitarian considerations that motivated the negotiation of
conventions to prohibit the use of certain weapons under international
humanitarian law. Such weapons are indiscriminate, excessively injurious or
cause unjustified, which are originally conventions of an objective nature, the
violation of which is an attack on The general interest of all parties to respect the
principle of humanity and thus all States parties can invoke the responsibility of
States which violate the provisions of these conventions for reasons of collective
interest.

There is a special legal relationship that arises between each State Party and the
total number of contractors, especially since most of the prohibited treaties for
the use of certain weapons are multilateral and therefore there is a legal right of
peoples, a rule accepted and recognized by the international community for all
States, including the inadmissibility of the use of internationally prohibited
weapons In accordance with article 60, paragraph (5), of the Vienna Convention
on the Law of Treaties of 1969, which guaranteed the protection of persons in
treaties of a humanitarian nature even in the case of violation of its rules by one
of its parties.

Keywords: International - Humanitarian - Nuclear - Weapons - War.

* Professor and Head of the Department of Public International Law at the
College of Law, University of Assiut, Egypt.
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244.
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(69 Bassiouni (M.SH): Amanual on International Humanitarian law and

Arms control Agreements, Transnational Publishers, INC, Ardsley 2000,
p-278.
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(The cardinal principles contained in the texts constituting the fabric of
humanitarian law are the following: The first is aimed at the protection of
the civilian population and civilian objects and establishes the distinction
between combatants and non-combatants; States must never make
civilians the object of attack and must consequently nerver use weapons
that are incapable of distinguishing between civilian and military targets.
According to the second principle, it is prohibited to cause unnecessary
suffering to combatants: it is accordingly prohibited to use weapons
causing them such harm uselessly aggravating their suffering. In
application of that second principle, states do not have unlimited freedom
of choice of means in the weapons they use).
- (I.C.J) opinion: op. cit, paragraphs 78, 79, 82.
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7 1.cJ Report opinion of Judge (Higgins) para, 24.

(68 Declaration of judge (Guillaume) para. 5.

(69) Dissenting opinion FO vice-president Schwebel, para. 12.
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0 1.cJ) Report opinion, op. cit, para 35.

Sl il 2, ()
"The requirements referred to in this sentence were the prohibition of
methods and means of warfare which would preclude any distinction
between civilian and military targets or which result in unnecessary

suffering to combatants".
- (I.CJ) opinion, op. cit, para. 95.
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() The opinion of judg Fleischhauer, para. 2. p.1.

(73) Declararion of Mr. Bedjaoui, para. 20 (ICRC).

(M) Declaration by judge Herczegh, page (1), second paragraph.
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(%) Fleck (D): The handbook of international humanitarian law, third
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(78) The opinion of judge (Higgins), para. 21.
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(™) The opinion of judge (Schwebel) Vice- president, para. 23 and 24.
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- Doswald — Beck (L): New protocol on blinding laser weapons, IRRC,
No. 313, May — June 1996, p.272.

81) (I.C.J.) opinion, op. cit, para, 78.
®2) Charles (J) and moxley (J.R): op. cit. p.44.
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®49 The difficulty is that the unnecessary suffering rule means that the

weapon is prohibited without the need for a treaty. This deters states,
especially those which had developed the weapon, from dectaring such
unlawfulness, but they may be willing to ban a weapon arguing that such
a ban is purely treaty-based. There can be no doubt, however, that the==
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- Miyazaki (S): The Martens clause and International Humanitarian law,
studies and Essays on International Humanitarian law and Red Cross==
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- "Finally, the Court points to the Martens Clause. Who’s continuing
existence and applicability is not be doubted as an affirmation that the

principles and rules of humanitarian law apply to nuclear weapons".
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